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SUBJECT:	 Attorney General's Guidelines on the Freedom of Information Act 

On January 21, 2009, the President issued a memorandum on the Freedom of Information Act 
(FOIA) to the heads of all Federal agencies. In that memorandum, the President directed the 
Attorney General to issue new guidelines on FOIA. Per the President's instructions, Attorney 
General Eric Holder issued guidance governing the administration ofFOIA on March 19,2009. As 
Chief FOIA Officer for DHS, I wish to ensure timely dissemination of this information to all DHS 
FOIA officers and those who oversee FOIA operations at DHS components. Accordingly, I call on 
all FOIA offices DHS-wide to process FOIA requests with the presumption that, in the face of doubt, 
openness prevails. The Attorney General emphasized in his memorandum that we must all do our 
part to ensure transparen'cy and administer FOIA effectively. At thjs time, I would like to remind all 
DHS employees of this shared responsibility. 

Furthermore, per the Attorney General's memorandum, agencies should work proactively and 
promptly to make information public, including leveraging modern technology to disseminate 
information. In particul~r, I would like to remind components of the requirements outlined in 
subsection (a)(2) of the FOIA. Under subsection (a)(2), federal agencies must make four distinct 
categories of records affinnatively available for "pUblic inspection and copying." Agencies must 
satisfy this "Reading Room" provision of the FOIA by providing the designated documents either 
solely in electronic Reading Rooms on agency websites, or in a combination of electronic and 
conventional "paper" Re,ading Rooms. The four categories of Reading Room records are: 

1. "final opinions [and] ... orders" made in the adjudication of cases; 
2. specific agency policy statements; 
3. "administrative staff manuals and instructions to staff that affect a member of the public"; and 
4. records disclosed in response to a FOIA request that "the agency determines have become or are 
likely to become the subject of subsequent requests for substantially the same records." 

FOIA-related questions should be answered by me, Vania Lockett, Associate Director of Disclosure 
and FOIA Operations, or William Holzerland, Associate Director of Disclosure and FOIA Program 
Development; legal concerns about this matter should be directed to David Palmer, Deputy 
Associate General Counsel (Legal Counsel). 

Attachment: Attorney G~meral Holder's Memorandum 
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~1EMORA'JDC~t1 FOR HEAD OF EXECUm-E DEPART\ifENT AID AG, IE 

FRO. : ~/l.TTOR -EYG ~"ER/l.L 

UBJE&FThe Fr~edom ofT fi 

The Fr dam of Infonnation A t FOL\ .• LT.~.C. _-_. reilee 0 na'on 
fund' ental commiun m loon go rnm nL Thi m morandum i meant to lUlderscor that 
commitment and to enspre that i is realized in practice. 

As Presidem Obama instruc ed in his January 21 FOL-\.. 1emoran urn, "Th F om of 
Information houl b admini leT d wi 1 e umption: 1n the face 0 doubt,openn 
preYails.·· This pr sumption has tv ~o impon:ant im li tion. 

First. a ag ney hould not \I>,i]thhold infonn tiOil simply bee use il rna. do so legally. 
I tr glyen 0 age agencies lO lake di cretionary disclo UTe f infonna ion. _ a; n y 
shoul Dot \\ 'thhold r~ OT m r ly b a it an d on tr~t _. as a lechni al matter. tha the 
records fall v.ithin the sco 0 a FOL e..emption. 

S ond wh a r an any d t nnin that -r anna make full _is 10 ure of a requested 
record, it must consider \\11ether it can make partiaJ disc1osu! . AgeD i s shoul lways 
min ful Lhat th FOL require them to tak re nable step to segregate and release nonexempt 
information, Even if som parts of a ~ cord must b \1>, 'thh ld. other p ilhe may Dot be 
0\ e d by 3 statutory exemption. or may be ov red only in.a te hni 5 ns u 1m d to the
 
rual imp t 0 .Io.iur .
 

1 th sam im th dis los lt obliwation und th rOJ.<\. j n t a ... oJ teo The Act 
p 0 ides exemptions to protect. for example, national ecurilY. p rsonaJ pri .'a y pri il ged 
r or sand 1 weuror mem interes . 8m as the?r ·i ent stated in his memorandum. "The 
Go rom at sho Id nN ~ ep informa ion onfid mi I m l~ becaus pub i 0 J.i might e 
embarrassed .' dj closure because errors and failure 'gh e revealed. or be use of 

lati e or a f, ar ." 

Pur uant to the President' directi v mal J is 'U e\\' FOIA guideli es, rhereb ~ rescind 
th Attorne General' FOlA morandum of October 1:.. 1001 \"'hich stated tilat the 
Department of Jus 'ce : 0 ld defend d ci ions to withhold re;ords "unless they la . a sound 
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] ~ 'al ba i Or pr em an unwarranted r'i k f adH't impa 1 nth ability of oth r agencies to 
rotect other important: records:' 

In tead. th De partment of JILti \\i lJ defend a deni of a OIA r U SI onJy if (1 ) the 
'" ney Ie nabl) for e mal i_ 10 ill \\ould han an in: r st prot ted by one of the 

:{ tUtory xcmptions.:lr ( ) dis 10 re is prohibited b~ I \, ~'iIh r ard 10 lili alion p ndin on 
the d te of h i. uan e of lhi 1 morandum. lhi guidan ould b taken into ac oun and 
appll i pra ti bl .. 'I ,no in lh j dgmnt f he D. anm nt of.Tu ticel v.. r hal dling the 
malt rand th rei "am'agenc, d fendants. there is a sub tanltaJ likelihood that appli ,tion oft 
guidan woul r ulL in a mat rial di I. ur additional int" nnati n. 

, 
Appli ation oft e proper di 10 ur land rd is nly ne part rensuring tran ur nc . 

n governm nl r uil"e nOlju 1 pW'urnptio of L losue bit L0 fti ctl\' y t m .~ r 
r pon in_ t FO \ 1" que ts. £a h a_cnc)' must b~ full.' a, ountable for it a ministration of th 
FOL, 

r would like to mph il that Ii n'i ilit) fi r e Ii ti\e FOlA n ini tration bel ng 1 
all of it i nOl merel. a task assi ned to an ag n y's -01 staff. \ all must do our part to 
n ure open go 'emm-m, In recent T pOJ1 to the lom y n ral agenci . ha 'e noted hat 

con peLing ~_~ney priorili . and in I.1f lint t chn log'cal UppOTt ha hind'r d heir ability 10 
impl m nt full~ I FOIA lmpro"emen Plans tbat they prepared pur uant to Executive Order 
1.,,392 of Dece lber l.l, 200 -. T improve FOl p"rfonnan , gen i . mu t dr he k y 
r I pI ~ by broa; sp~trum of a n __ personn ~I who \\ork with ag 1C: OL-\ prof1 ssionalsI.,; 

in r pondin 0 requeSts, 

lmpro ing FO perfomumce requires lhe aCli\' pari) ipation ofagel cy Ch'e F lA 
Offic rs. Ea h ag ncy i requir d by a\\' I d sign t a nior offi ial at th Assistant r lary 
1 d or its e uiYal n who ha diL re,p n i Hit)' lor n urin_ that lh al! n) iii) ntlyand 
ap rapTiatel)" om Ii s'" 'ith th FOt , Th, t offi iaJ mu t rom nd adjustn1 ms 0 agency 
pr ti . prso J, and fundin as rna: be n e ary. 

Equ lIy imp rtanL, fur" c th F profi sionals in the agen y who dire tly 
i tlCraCl \\ltb FOlA requ ster and ar responsible for h da~'-t -day it pl.Jn nl tion of Ih , 1. 

I ask that 'ou tTan mit thi memor dum to al u h p r onnL Thos pro iOn:lls d rve the 
ull sup ort oftb a_c 'cy's Chief FOrA Ofticer to en ure ilia the. have the I·th. n d LO 

r spond promptly n fti inti) t FOI.\ requests. F L-\ pr<lf. s_ionals hould be mindful of 
their ligali n to work "in a piri of cooperation" with FOL\ reque rer Pr . i n ama 
has directed. 'nneces.al.' bureaucrL li hurdJ . hav . no place in me "new era of op n 

" rnm nt" that lh Presiden has pro I' imed. 
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\\/orkin\!.. ProaethTeh' and Promp Iv 

Open gO\' mm nt r quir s ag odes to work proa tiv I. and re nd 10 r,equ sts 
promptl:. The Pre-id nt's memorancum mStl"U(;t5 ag~n,ie to' se modem I hnolo. to i 
itiz ns what i knowr. and d n by their Go\'emm n1.·· A, r;' 'n_ly agencies sho Jd readily 

and s 'sterna . ~J~' po infonnation online in advance 0 any public rc est. P \ i in mOT 

information online red~c we n ed fJ r individualiz d r que and ma~' help reduce . isting 
bac 'log . \\'11 n information not pr \ iously di cIa -d i requ s d agencies should 1 [lake it a 
priority to respond in a timel mann r, Timely disclosure of information is ssntial 
ompon nt of p ncy. Lon_ d la: hould not \'i we as an in \'it bi and 

insutmoun able cons qu nc 0 hi_ mand, 

In that r ~ ani. 1:\1 ouJd lik 10 remind you of a n w quir m .nt th t \l ent into effect on 
De mber" 1,2008, pursuant to ection ofth OPE' Government Act of .. 0 . P b. L 

, 110-1 5. For all requests fil don orfter tha d t ,OJ: i must ign i di ridualized 
king num er to requests that ~\ill take longer than ten day" to process. and provide thal 

1 cki g tim e· TO Ih r flll <:;Y f. :orlclitinn ::le~nci II e Tl'll;lli.. :t 11" pone' QT In e 

sen'ice that r~uesters can us to inquire about the starus oflheir re uests in_ Ih r q t~ 

ign T ki _ number, in lu 'n lh at on whi h th a_en re ei 'ed th request and an 
imate<l dal on which the agency "ill ampl te a ion on lb requ SL F r information on 

the~e requirements i avilablon tb Departm nt of Justice's websit at 
\.\ V\l .US Qj.gov/oip'fl iapos ",008fQiapO::>uO.hU1'L 

•• III 

Ag 11' YChiefFOIA Offi rs should review all aspe of their agencies' FOlA 
a ini trarion \,it particular u on the COIl em mghlj hI in this memorandum and repon 
10 the Depanmem of Justice each year on tbe steps that have b n taken to improv FOL 
operations an f: ilila infonnation dis 10 ure at lheir agencies. Th De arun nt of Jusrice's 
Offi e of Info ation ?olicv (OrPl \\ill offer specilic idance on th om nt and timing of ..uch 
reports. 

I en urage agencies to take advantage of Departmenl of lusti e FOIA resource. OLP 
will pr vi e trainin a.,d addition 1 ...uidan on impl m ntin... thes guidelin s. addltlon 
agencies should fe 1free a consult \\ith DIP when making difficult FOLA.. decisions. itb 

gatd to pe ific FOrA litigation ag n i s ho Id on tilt \\ilb ill Ie ant Ci 'il D'\'ision, x 
Di\'ision. or U. . _ ttomey' s Office lawyer signed to the cas . 

Thi ernorand i not intende iO. and do S 01. reate an right or nefil, 
ubstantiYe or procedural enforceabl at law or equity by all,' party a ainst the Cnited tates. its 

d pamnents. agencies. ,instrumentalities or ntitie it offi e::- employees, agents. or an otherl 

per on. 




